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RIPARIAN RIGHTS AND PUBLIC EASEMENTS 


By MILES H. DRAPER of the Tampa Bar Before the Legal Forum 


With the greatest extent of shore line of any State in the Union, it is surprising 
that there have not been more cases before our courts involving the subject of riparian 
rights. Such cases as have been before our Court have received exhaustive study and 
resulted in extensive opinions; however, we find many points involving riprarian rights 
which have never been before our Court or which, if before the Court, were not decided 
for the reason that the particular case was decided on other grounds. It shall be the 
purpose of this paper to consider certain of such points, particularly with reference 
to the situation of where riparian lands are burdened with a public easement, the re- 
sultant question being as to whether the riparian rights incident to the shore are also 
subject to the public easement. 


In approaching this subject, it becomes necessary to first discuss one or two of 
the rights which a riparian owner possesses. 


RIGHTS OF THE UPLAND OWNER 


There are several fundamental legal conclusions which do not admit of controversy 
here. Private ownership of lands bordering on navigable waters extends only to high 
water mark. High water mark is the point on the beach washed by the ordinary high 
tides. The title to all lands below high tide and covered by navigable waters is in the 
sovereign. The Davis Islands Case (State vs. City of Tampa, 192 So. 336) settled the 
law that this principle extended to all lands covered by tidal waters, although not 
themselves capable of navigation, such as mud flats, shallow inlets and lowlands cov- 
ered more or less by water permanently or at intervals, if they were “immediately bor- 
dering on navigable waters.” 


The Riparian Rights Act of 1856 is the foundation of many rights in the upland 
owner in Florida. Of course, at common law the upland owner, or the owner of lands 
to the high water mark, enjoyed the right of ingress and egress to and from his land 
to and over the waters and to the channel thereof; also he enjoyed the right of an un- 
obstructed view over the waters, and in common with the public, the right of navi- 
gating, bathing and fishing. 


However, under the Riparian Rights Act he was given the right to build and maintain 
wharves, piers, docks, and bathhouses between his high water mark and the channe! 
upon the submerged soil which belonged to the State. The Thiesen case (Thiesen vs. 
Gulf F. & R. Ry. Co., 78 So. 491) held that any violation of these privilegs was ac- 
tionable for damages in an action on the case. That case also held that riparian 
rights were property, the unlawful interference with which constituted a trespass. This 
being so, and being a property right which can be compensated for, it follows that 
such rights are subject to the right of eminent domain and in a proper proceeding can 
be taken with just compensation. 


This same Thiesen ease developed and pointed out certain deficiences in the Riparian 
Rights Act which resulted in the passage in 1921 of a new Riparian Rights Act. The 
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1921 Act re-enacted all of the provisions of the Act of 1856 and specifically provided 
for the privilege of the upland owner to fill in the shore out to the channel and to 
place improvements thereon, but providing that no title to the submerged lands was ae- 


quired by the upland owner until “such submerged Jands were actually filled in or per- 
manently improved.” 


Under the 1921 Act an interesting situation might arise which has never been be- 
fore our Supreme Court. The Act recites that any rights acquired thereunder are sub- 
ject to “any inalienable trust under which the state holds such lands” but it goes on 
to say that the riparian or upland owner may acquire indefeasible title to the sub- 
merged lands under certain circumstances or conditions. Such conditions are compiled 
with if the submerged lands are “actually bulk-headed or filled in or permanently im- 
proved.” You will please note that there are three conditions which are stated in the 
alternative and not in the conjunctive. Fulfillment of either of the three conditions is 
sufficient. 


Now any court could easily construe what the Legislature had in mind when they 
said “bulkheaded” or “filled in.” The question I wish to present is — what was 
meant when they said “permanently improved”? Very apparently they meant some- 
thing other than bulkheading or filling in. Did they mean “improved” by structures, 
or by something done to the submerged bottom, or by what? The Davis Islands case 
justifies the 1921 Act when it says the “Legislature declared in Chapter 8537 that: 
It is for the benefit of the State of Florida that water front property be improved and 
developed.” Thus any kind of improvement which would “develop” the water front 
would come within the stated purpose of the Act. 


Now I submit that any change of the condition of the water front so that it might 
change its character to greater use, whether it be a public or a private use, would be 
a development of the water front. The upland owner might build thereon an open air 
dance floor out over the water; he might construct an open-air theater with the seats 
on the beach and the stage out over the water; he might construct an amusement park 
with rides out over the water; he might build aqua-marine gardens with tropical fisk 
restrained in specially built under-water walls; he might create any even less-essential 
or constructive improvement, yet none-the-less, it would be a “permanent improvement” 
and would “develop” the water front. And by such act, he would thereby become the 
indefeasible owner of the title to the lands just as surely as though he had filled in or 
bulkheaded the same area. 


In 1931 an injectment case came before our Supreme Court (Williams vs. Guthrie, 
137 So. 682) where a dock or pier had been built out into Sarasota Bay. The defendant 
asserted a lack of title in the plaintiff as a foundation for an action of ejectment. On 
petition for rehearing, it was urged that this was a permanent improve- 
ment of the character referred to in the 1921 Act thereby vesting title to the submerged 
lands covered by said dock in the riparian owner and thereby giving him title and the 
right to maintain an action of ejectment for the same. The Court said: 


“To vest title to submerged lands in the riparian proprietor under the 
Act, the submerged lands to which title is asserted must have been actually 
bulkheaded or filled in or permanently improved continuously from the high- 
water mark in the direction of the channel. There is nothing in the declaration 
by way of allegation, nor is there anything in the description of the lands as 
described in the declaration which brings the dock, pier or land sued for within 
the scope and purview of the 1921 statute.” 


Thus they held that this was not such an imprevement as was contemplated by the 
Act but they do not say what kind of an improvement might have been contemplated 
thereby. This case leads one to the impression that our Supreme Court interprets the 
words “permanent improvement” as an actual filling in or bulkheading; but I call 
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your attention to the fact that the Legislature used the word “or” in this Act and must 
have done so for a purpose. We have yet to find an interpretation as to what was the 
Legislative intent in this regard. I submit that the case just referred to from Sara- 
sota might have been decided upon the theory that the construction of a pier or dock 
was merely the exercise of a riparian right granted under the 1856 Act and that the 
enlargement of rights permitting permanent improvements under the 1921 Act was 
meant to be for some other improvement not theretofore privileged, i. e. something 
other than wharves, docks, piers or bathhouses. 


The next thought that enters our mind is the situation presented where the im- 
provement is destroyed by fire or other causes or subsequently torn down. It is my 
opinion that if the structure or improvement is destroyed by the act of the sea, he 
loses his title by the law of reliction and erosion the same as though his filled-in land 
or bulkhead were washed away. And, where the upland owner himself removes the 
improvement, it is my opinion that he loses his title under a principle which I will dis- 
cuss later. But where his improvement is destroyed by anything except the action of 
the sea or his own voluntary act, it is my opinion that the ownership of the submerged 
land remains in the upland owner. The interesting result is the ownership of sub- 


merged bottom lands in some private owner which lands are otherwise apparently 
riparian. 


As I have stated, such a situation has never been presented to our Surpeme Court. 


WHERE A STREET LIES BETWEEN THE UPLAND 
OWNER AND THE HIGH WATER MARK 


Having reviewed some of the rights of the upland owner, let me now turn to cer- 
tain instances where the upland owner may become not a riparian owner in the sense 
that he may lose his riparian rights. 


Let us take the owner of a tract of land bordering on navigable waters who sub- 
divides his land placing upon the public records a plat which designates a street or 
public highway along the high water mark with the water side of the street appear- 
ing on the plat to be the high water mark of a navigable body of water. In such a 
ease, do the riparian rights attach to the fee simple title of the street-abutting prop- 


erty owner, are they reserved in the subdividor, or do they attach to the public ease- 
ment of the street? 


Here we do have some interpretations by our own Court. In the ease of Brickell 
vs. Town of Fort Lauderdale, 78 So. 681, it appeared that Mrs. Brickell laid out the 
town of Fort Lauderdale through which the New River flowed and which was a navi- 
gable stream. A street was shown upon the plat on either side of the river with the 
river bank being the water side of the street. Conveyances of lots abutting the street 
were made purporting to convey the same “with all riparian rights and privileges.” 
Later Mrs. Brickell asserted the right in herself to erect buildings, wharves, docks and 
boatways between the street and the river upon the theory that she was the owner of 
the fee in the water side of the street and as such all riparian rights were reserved in 
her. The Court considered numerous cases upon the subject, including the leading ease of 
Rowan’s Executors vs. Town of Portlandt, 8 B. Mon. (Ky) 232, in which it was said: 


“The fact that a town is laid off upon the bank of a navigable river has 
been held to be sufficient evidence of its extending to the water unless a con- 
trary intention is manifestly indicated.” 


And thus the riparian rights were surrendered to the public. The Florida Court fol- 
lowed this holding in the Brickell case and went on to say: 


“Tt is inconceivable and preposterous to contend that a town would be 
located on the banks of a navigable river and the inhabitants deprived of the 
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right of access to the river. The unreasonableness of this contention is more 
pronounced in this case than any which we have been able to find, for here we 
have the owners of land laying off a city through which runs a navigable 
stream, a natural highway, now claiming that they intended to isolate the in- 
habitants on each side of the river so that they could not have intercourse with 
those on the other side, or have access to the natural highway which flows 
through the city without becoming trespassers or first getting permission from 
the owners of the strip reserved on the banks of the river.” 


The Court consequently permanently restrained Mrs. Brickell from placing any 
obstruction between the street and the river, holding that she had dedicated all riparian 
rights with the street and that the riparian rights were in the public and not in her. 


In this case it will be noted that there was no conveyance of the street to the mu- 
nicipality — only a dedication by the recording of the plat showing thereon the street 
bounded by navigable waters. Of course if there had been a deed of conveyance of the 
street to the municipal corporation, then there could be no question as to the loss of 
the riparian rights by the original subdividor. The holding in the Brickell case shows 
that a dedication, duly accepted, is equally as effective in a forfeiture of the private 
riparian rights. 


The general rule that the abutting property owner owns the fee simple title to the 
middle of the street also presents an interesting side light in these cases. Applying this 
principle in the Brickell ease, Mrs. Brickell owned the fee in the river side of the 
street and it would seem that if private riparian rights were possible in any private per- 
son, they would be in her. The Court however, did flirt with this proposition and went 
so far as to say on page 683 as follows: 


“It has sometimes been held that where a lot is separated from navigable 
waters by a public roadway, the riparian rights to the part of the water lying 
in front of his lots is in such lot owner. .. .” 


But the Court dropped this thought without quoting any authorities and decided the 
case on other grounds. 


A later case, involving property abutting on the street adjoining the Halifax 
River in Daytona Beach and which also flirts with these questions, is Marshall vs. 
Hartman, 139 So. 441. After talking all around the subject, Judge Brown said “we 
do not deem it necessary to determine the very interesting questions presented. . . .” 
In this case there was a dedicated street bounded by the Halifax River; the City of 
Daytona Beach had bulkheaded and filled in along the river side of the street for a 
park; the question was whether the abutting property-owner on the opposite side of 
the street possessed any riparian rights. The Court definitely held that, 


“Tf the fee in a highway separating his land from the water is in the 
public, the abutting owner has no riparian rights.” 


And the Court also seems to adopt the proposition that, 


“The grantees of the original owner of lots bounded on such a street take 
the ultimate fee only to the center of the street subject to the public easement 
and acquire no riparian rights in the waters on the other side of the street.” 


And the Court also ventures this statement: 


“The original owner who made the plat and who owned the fee to the 
high water mark might, under some very respectable authorities, be held to 


‘is 
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be thus vested with riparian rights, in spite of his dedication of a street along 
the waterfront of his property.” 


The Court cited the Brickell case as to other points but not as to this particular point 
which we believe was conclusively settled adversely to the fee simple owner in that case. 

And then after making these various and vague observations, Judge Brown re- 
fused to make any definite declarations as these “very interesting questions,” but de- 
cided the ease on other points. 


The most satisfactory language of our Supreme Court on this point is found 
in the case of City of Tarpon Springs vs. Smith, 88 So. 613, wherein our Court said: 


“Riparian rights generally are incident to a street easement only when 
and at the points where the street, by express provision or by intendment, ex- 
tends to a navigable body of water. Where a dedication plat shows that a 
street line at some points extends to and along the water line of a navigable 
body of water, and at other points the street lines depart from the water 
line and after encompassing considerable space again return to the water line, 
there may be riparian rights incident to the street easement at the points 
where the line of the street and the navigable water line coincide or join; but 
there may be, under appropriate circumstances, no riparian rights incident to 
the street where the street and water lines do not intersect, when it appears 
that the space delineated by line and stated width, touches or approximately 
touches the body of the Anclote River, the riparian rights that are appropriate 
to a street easement were also impliedly dedicated as an ineident.” 


My conclusion of the law on this point is that where a street is dedicated as 
abutting the high water mark, there is a dedication of the riparian rights and that 
the public has an easement in and to the same, including the right, exercised through 
a duly constituted public authority such as a municipal corporation, of bulkheading, 
filling in or otherwise permanently improving the same. It is also my opinion that, 
if the dedication be not accepted or be otherwise abandoned or the street closed, that 
the riparian rights pass back to the original dedicator who owns the fee fror: the 
center of the street to the water. 


WATER LOTS 


Another situation arises where we run into the owner of socalled “water lots.” 

We may well ask—what is a “water lot” and does that denomination give to the 
grantee of a deed describing water lots any greater rights or privileges than in the 
‘ase of a deed in which the property is described as being bounded by the high water 
mark? 


A water lot is ordinarily designated on a plat as a lot running off into the water. 
The upland part of the Ict is usually very scant and most usually is formed by an 
irregular shore line which deviates from a surveyed line. The shore line on such plats 
is ordinarily shown as an irregular and meandering line. It was early held that there 
was no ethiacacy in these meander lines and that the actual water course and the actual 
shore line is the limit of private ownership. This principle has been approved in Flor- 
ida. (Martin vs. Busch, 112 So. 274, 284; Lord vs. Curry, 71 So. 21.) 


From the law which we have already reviewed, it is apparent that the riparian 
rights attach to and are appurtenant to the title of the owner at high water mark. 
Hence this is true even where the facts show there to be no upland to the water: lots 
and that the high water mark reaches to the lot behind the water lot. This is so, the 
plat to the contrary notwithsanding, and the grantee of the water lot owns nothing. 
Surely, the dedicator of a plat could create no title to the submerged lands of the sov- 
ereign merely by drawing lines upon a plat running off into deep water. His title was 
limited to the high water mark and his plat and his water lot is likewise limited. Its 
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only value would be to show an intention that the riparian rights were to be in the 


owner of the upland strip of such water lot, if, in fact, there were any upland to 
the lot. 


Thus, there is no magic to the denomination “water lot.” 


WHERE STREET SEPARATES THE UPLAND 
OWNER AND ANY WATER LOTS 


Now let us consider the situation of where a street runs along a water-way and 
there are water lots between the street and the water. 


If upland existed between the street and the high water mark at the time of the 
plat and ever thereafter, the riparian rights remained in the owner of the water lot 
and never became appurtenant to the easement of the public in the street. 


Also, if upland never existed at the time of the plat or thereafter, then the situa- 
tion would be the same as I have discussed where the plat showed the street to be 
bounded by the water. The natural facts govern absolutely. 


The interesting problem is where the upland of the water lot did exist at the time 
of the plat but thereafter disappeared, either through reliction or erosion or because 
of the voluntary act of some person artificially receding the high water line. The ques- 
tion then is whether the riparian rights have become appurtenant to the street and 
the easement of the public or whether some right remains in the individual who holds 
a deed to this once existant water lot . 


You will find no Florida cases dealing directly upon this problem, altho the Tar- 
pon Springs case, supra, does hold that where the meander line departs from the street 
line, the appurtenant riparian rights are not existant. However, we do find interesting 
cases in other jurisdictions and the leading case upon this subject is a Wisconsin case 
entitled Village of Pewaukee vs. Savoy, 103 Wis. 271, 79 N. W. 436. In that case 
there was a dedicated street running along a navigable lake with water lots lying be- 
tween the street and the lake. The owner of these water lots caused the outlet of ‘the 
lake to be dammed up so that the level of the lake rose and the high water mark re- 
ceded and coincided with the boundary of the street which became the permanent high 
water mark. The owner then sought to place a barrier between the street and the water, 
and the municipality, acting in behalf of the public sought an order to restrain him 
from so doing. The Court sustained the right to such a restraining order in an extended 
opinion and said: 

“When the owner of the land raised the lake level so as to cover it, such 
land immediately became subject to use by the public as a part of the natural 
lake bed not by permission of the owner of the paper title, but by the same 
right that the public used any other part of the lake. The owner of the land 
possessed no right to exclude the public therefrom so long as the waters of the 
lake were cause to flow over the same. The principle is well settled that if 
the volume or expanse of navigable waters be increased artificially, the public 
right is correspondingly increased. ... . It is not difficult to see how a per- 
son who, by artificial means, makes his land a part of the bed of a navigable 
lake so that the water flowing over the same is rightfully used as a part of 
the public waters and continues that situation for a long time, loses the right 
to change the condition. The creation of the condition, knowing that the pub- 
lie will have a right to enjoy it, necessarily carries with it a presumed inten- 
tion that they shall enjoy it. A person is presumed to intend the natural con- 
sequences of his deliberate acts. A situation once created and continued for 
such length of time that it would be considered a violation of good faith to 
the publie for the person responsible for it to change his position and restore 
the original situation, brings into play the principle of estoppel in pais, which 


FLORIDA LAW JOURNAL 85 


precludes him from revoking what is legally considered a dedication of his 
land affected by his acts, to public use... .. It follows that the publie right 
to the bed of Pewaukee Lake reaches to the line of the street; and it 
necessarily follows that defendants have no right, by reason of a qualified 
title to the street on the side towards the lake, if they have such qualified title, 
to claim riparian rights as an incident thereto. In such situations, the wharf- 
ing privileges and other incidents of the shore are appurtenant to the public 
right in the street, leaving, no line of paramount private right between the 
street and the water.” 


Thus it was held that the riparian rights were lost to private ownership. And it 
naturally follows that if an artificial recession of the shore line would cause a loss of 
such rights, then all the more such rights would be lost by erosion or reliction caused 
by the natural action of the sea or the water-way. 


This conclusion leads us to the next situation which is — if these rights have 
been so lost, ean they be reacquired by accretions or artificial action. 


The general proposition of law relative to this situation is stated by the text-book 
writers as follows: 


“Where a riparian tract completely disappears by erosion so that an ad- 
joining nonriparian tract becomes adjacent to the water, the latter tract be- 
comes riparian as if it had originally been such, and the new tract, having be- 
come riparian, may have riparian rights .... . and the more commonly ac- 
cepted rule is that such nonriparian tract is entitled to accretions, even though 
they extend over the location of the former boundary line.” 45 Corpus Juris 533. 


This principle, however, cannot be accepted in its entirety as seen by a Federal 
case of Elliott vs. Atlantie City, 149 Fed. 849. There a dedicated street along a water 
front was completely eaten away by tidal action. Later aceretions formed to restore 
the land which was once a street. The District Judge in his opinion stated: 


“T have not been referred to any cases which show or tend to show that 
land reappearing after submergence would thereupon be free from any lien, 
charge or easement which existed at the time of its disappearance. I cannot 
conceive in principle why such should be the case. The same principle which 
would restore the land to the owner would likewise protect the rights of those 
having liens, incumbrances or easements thereon. The owner would have his 
property restored cum onere. If the owner lost his land by sugmergence, an 
incumbrancer would also lose his lien; but upon the restoration of the land 
to the owner, the right of the ineumbrancer would also, and by the same act, 
be restored. .... My conclusion is that there exists an easement of a public 
street over the lands.” 


Of course in that case the claimant owner was the record owner at all times of 
the high water mark, both before erosion and afterwards, and his ownership, having 
been once subject to the public easement, was at all times subject to this easement if 
the land reappeared. However, if the high water mark had receded to lands not sub- 
juct to the public dedication, then a far different case would have been presented 
which might have led to a contrary conclusion. 


On the other hand, the Supreme Court of the United States has held that accre- 
tions to a public street adjoining high water mark become subject to the public ease- 
ment. Barney vs. Keokuk, 94 U. S. 339, 34 Law Ed. 224. In that ease, the city filled 
in over the submerged bottom of the Mississippi River much as was done in the Day- 
tona Beach case. The lower court made the following conclusion of law which was af- 
firmed by the Supreme Court: 


| 
& 
| 
| 
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“2. The additional ground made by filling in Water Street outside of the orig- 
inal water line partakes of the same character as the original street. The fee 
of the newly made ground in front of plaintiff’s lots is in the plaintiff, but it 
is subject to the same public uses as the original street.” 


and the Court in discussing this proposition, states its conclusion in these words: 


“Although it should be conceded that the title of the plaintiff attached to the 
ground reclaimed and filled in by the City outside of the original high water 
line, it was a bare legal title, subject to the public easement and use, not only 
for street purposes, but for the purposes of wharves, landings and _ levees.” 


A note in 22LRAns 675 attempts to differentiate this case by saying—“this case 
went up from Iowa where the law had been established that the riparian owner had no 
rights in the stream below high-water mark.” I;submit that if this ease had arisen in 
Florida, the same conclusion would have been reached. In this state, the riparian owner 
has no rights in the lands below high water mark except he fills in, bulkheads or other- 
wise permanently improves the same. Should some other person or body corporate. 
possessing public rights by easement or otherwise, fills in, bulkheads or permanently 
improves the same, the riparian owner is in no position to eject the easement possessor 
and claim an adverse title. 


CONCLUSION 


These various observations lead to one conclusion, i. e. the courts are zealous in 
their endeavor to protect the rights of the public. They are zealous to protect the com- 
mon law rights of the public generally in riparian waters over the encroachments ‘by 
the riparian upland owner. And where a public easement has been created, by dedica- 
tion, grant or otherwise, the courts are zealous to protect such and to curb the efforts 
of riparian owners to cut off rights which have become appurtenant to that easement. 


The Supreme Court of our State has apparently side-stepped the issue on several 
occasions but sooner or later it must face these situations on a definite issue. It is my 
opinion that if our Court will clearly face these issues, they will decide the same in 
accordance with the conclusions at which I have arrived. Such conclusions respect the 
property rights of individuals and yet consider the paramount right of the public. A 
proper reconciliation of such rights requires accurate and correct thinking, an attribute 
which I do not claim, yet I submit that the rights of all persons are best protected and 
best served by the results at which I arrive. 


Legislative regulation of the details of judicial procedure is bald usurpation of the 
function of the courts. . . To restore the rule-making power to the courts where it 
logically belongs, is to strike the fetters from the hands of the courts. When that is 
done we shall have made a long step towards the goal of uniform and simplified pro- 
cedure.—John B. Winslow, C. J. (1919). 


All that is necessary is for the courts having the power to admit to membership 
in the bar, to determine that sound considerations of public welfare require that the 
number of lawyers admitted to practice shall not exceed a certain percentage of the 
population as determined by the last state or federal census. . . The smaller the quota 
the finer will be the quality of the bar—James D. Carpenter, Pres., N. J. S. B. (1934). 
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NOTES ON INHERITANCE TAXATION 
By ELDRIDGE HART, Winter Park 


The common expression, “Death and Taxes” has become more than an idle jest. 
The emphasis now centers particularly on the words “and Taxes” after death, for the 
reason that Inheritance Taxation laws and rates have increased so rapidly that few 
estates escape their force and effect. 


The maximum Federal rates have increased from 10 per cent in 1916 to 25 per cent 
in 1926, and on up to 70 per cent at the present time. This trend of legislation makes 
the words of Judge Elbert H. Gary, who said, “I believe every man shpuld consider 
death as carefully as he would consider a business proposition,’ more emphatic today 
than ever before. 


The practical question now is not so much what a person accumulates, but rather, 
“how much of it his own heirs and loved ones will actually receive?” The countless 
laws, regulations, Board of Tax Appeals decisions, together with the Federal and U. S. 
Supreme Court’s decisions, make the determination of benefits actually reaching bene- 
ficiaries most uncertain. 


There is considerably more involved in “putting one’s house in order” than the 
mere drawing of a Will. 


Some of the most important legal problems now arising under the present Federal 
Estate Transfer Taxes pertain to:— 


a. Domicile versus Situs as basis of Tax Jurisdiction; 
b. Life Insurance, Annuities and Trusts; 

e. Transfers in contemplation of death; 

d. Deferred-use Gifts and Intra-Family Annuities. 


The prospect for lower Federal Inheritance Taxes seems quite remote for the reason 
that since the taxation program was started many years ago, the rates have been pro- 
gressively increased during the past several years, and the Federal exemption allowed 
has dropped from $100,000 in 1926 to $50,000 in 1934, and now under the present Act 
to $40,000; so that even a comparatively small estate would be hard pressed to comply 
with all the charges made against it unless a program of conservation is carefully worked 
out. 


For illustration :— A net estate valuation of $230,000 made up of the following items: 


Corporate bends ............... 40,000 
U. &. Treasury bonds .......... 20,000 


Insurance (less $40,000 exemp.) ~ 80.000 


$230,000 


would be chargeable with a Federal Inheritance Tax of $21,885.00, and this tax is often 
the cause of liquidating other assets in order to pay it. 


The increase during the past years in blocks units on an estate of $200,000 has risen 


- 
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from $14,000 under 1926 and 1932 Acts to $17,600 under 1934 Act, and to $26,000 under 
1925 Act and Amendments. 


Furthermore, every estate is subject to shrinkage; certain expenses and costs always 
arise upon death which must be paid before any of the property of the decedent may be 
distributed to the heirs. The volume of shrinkage usually varies in inverse proportion 
to the amount of estate planning which the decedent did before death; in well-planned 
estates, the shrinkage may be almost nil; in others, debts, taxes, and administrative ex- 
penses may consume the entire estate. After expenses of administration, payment of 
debts, ete., together with this burden of Inheritance Tax payments there can be little 
doubt but what many beneficiaries are sorely disappointed, and the hopes and desires 
of a testator considerably thwarted. 


One of the most important recent cases illustrating the conflict and dangers of 
uncertainty as to the factors of a testator’s domicile and situs of tangible and intangible 
property was that of Dorrance, et al. v. Penn. (287 U. S. 660). Both the States of 
Pennsylvania and New Jersey collected huge sums out of the Estate. (Dorrance’s Estate, 
309 Pa. 151, and In re: Dorrance’s Estate, 115 N. J. Eq. 268, affirmed by Supreme Court 
of New Jersey 13 N. J. Mise. 168). The testator had lived for five years prior to his 
death in Pennsylvania, previous to which time he had lived in New Jersey, and continued 
his home there. He had given definite instructions in his Will that the Exeeutors pro- 
bate same in New Jersey. This was done. The State of Pennsylvania instituted pro- 
ceedings for collection of Transfer Inheritance Taxes on the intangible personalty of 
Dorrance which consisted of about two million dollars of Pennsylvania corporations. 
Opposite determinations of domicile were reached by both courts on the same evidence. 
The Supreme Court of Pennsylvania followed the rule embodied in the Restatement of 
the Law “Conflict of Laws,” that “the intention necessary for the acquisition of a 
domicile is an intention as to the fact, not as to the legal consequences of the fact. <A 
man’s home is where he makes it, not where he would like it.” 


The New Jersey Courts held that Dr. Dorrance was domiciled in New Jersey “if 
he retained his New Jersey property and had no intention to abandon that property 
as his home.” 


These decisions, along with the case of the Estate of Edward H. R. Green, now before 
the Supreme Court of the United States, and in which the State of Florida, as well as 
Texas, New York, and Massachusetts are involved, make obvious the need for great 
eare by those who are establishing permanent domiciles in Florida in order to secure the 
several advantages which this State now affords under its Inheritance Tax rates. 


Too often the danger of double estate taxation will exist because the corpus of a 
Trust, or intangibles, are left with foreign Trustees, and with outstate banks, while the 
taxpayer has, with all seriousness, established his domicile in Florida. Many Trusts 
do not definitely provide for clear distinctions between the “legal title owner” and “bene- 
ficial owner,” so that the prospect of being taxed under the legal concept of a “business 
situs” may at least involve serious litigation until this exact issue is finally determined. 
Open powers in a Trustee have often involved investments in an enterprise to such an 
extent that the danger of this “business situs” actually accrues and Transfer Taxes levied 
upon this predicate, thereby creating the possibility of multiple taxation. (Fidelity & 
Col. Trust Co. vs. Louisville 245 U. S. 54; Tax Commission v. Farmers Loan & Trust 
Co. (164 N. E. 423) and Bullen v. Wisconsin, 240 U. S. 625. It has also been indicated 
that the equitable interests of the beneficiaries of the Trust constitute property and should 
likewise be taxable to them at heir respective domiciles. This quesion of “business situs” 
has not been fully reviewed as yet, tho recognized in case of National Bank of Boston v. 
Maine (284 U. S. 312). 


The Supreme Court has indicated clearly its opposition to double taxation (Farmers 
Loan & Trust Co. v. Minn., 280 U. S. 204), and without much question the maxim of 
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“mobilia sequuntur personam” will govern generally, but it is of interest to note that 
in the case of “Burnett v. Brooks” (288 U. S. 378), where a resident of Cuba and a 
British subject, kept securities in the United States, at decedent’s death the question was 
whether the transfer of such securities was subject to the Federal Estate Tax. It was 
logical to assume for tax purpose that the securities were either in Cuba, jurisdiction of 
domicile, or in Great Britain, jurisdiction of citizenship. But Chief Justice Hughes 
determined they were situated in the United States. When former decisions holding state 
of domicile to be the sole taxing jurisdiction were cited, the Court replied they were not 
in point for the reason that such cases were decided purely “on a basis of policy to avoid 
multiple taxation between states, and, therefore, not applicable to the United States, a 
sovereign in international sense. Could it be possible, therefore, that if the United States 
wants to bring about multiple taxation, the Court would not be interested? 


In the ease of Buck v. Miami County (103 Kans 270) the owner of intangibles, 
domiciled in Kansas, placed them with an Investment Company in Missouri with power 
to make investments, collect proceeds, reinvest and other incidental powers. The Kansas 
Supreme Court held it had no jurisdiction over them, and it is thus seen that here at 
least a non-domicilary, trust aequired a situs for taxation, even tho it was a revocable 
trust. The reconciliation between such cases as this along with others from various state 
courts and that of Safe Deposit & Trust Co. v. Virginia (280 U. 8S. 93) make it appear 
illogical to have jurisdiction over the corpus of a trust shifting to the state of pure 
domicile of decedent for the instant at which the transfer from the dead to the living’ 
is affected, while prior and subsequent to death remains in the state of the situs of the 
Trust. The jeopardy, therefore, is obvious, in having Trusts continued in other than at 
the same domicile of the creator of same. 


From a practical standpoint, therefore, and a condition all too frequently encount- 
ered, a domicilary estate, held by an executor, with but assets of say only $5000, may 
find itself liable with a $10,000 Inheritance Tax as levied upon a non-domicilary Trust. 
To say that confusion will arise in such a conflict is to put it mildly. 


(A continuation of these notes will be published at a later date). 


Tropical gardens add to the beauty of the Hollywood Beach Hotel where members 
of the Florida Bar will meet this Spring. The gardens stretch along the entire front of the 
hotel, forming a tropical paradise for those who seek a quiet moment. The gardens help to 
make the headquarters hotel the “complete resort city on one vast ocean estate,” which it is. 
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EDITORIALS 


WHO SHALL PRACTICE BEFORE BOARDS AND BUREAUS 


There has been considerable discussion in these pages of the proposed 
rules before the Florida Railroad Commission which would admit 


“any person, not an attorney at law, who is a citizen or resident 
of the United States, and shall file proof to the satisfaction of 
the Commission that he is possessed of the necessary legal and 
technical qualifications to enable him to render valuable services 
before the Commission and is otherwise competent to advise or 
assist in presentation of matters before the Commission” 


to practice before the Commission. 


In the October 1937 issue of the Law Journal the chairman of the 
Florida State Bar Association Committee on Unauthorized Practice pre- 
sented a brief contending that neither a layman nor a corporate officer 
may lawfully contend for the legal rights of others before the Commission 


and that the Commission was without authority to authorize such persons 
to practice law. 


The Committee’s brief took the position that practice before the Rail- 
road Commission is practice of the law, the Commission being a quasi- 
judicial body exercising certain powers of the Court. 


In the December issue of the Law Journal, Counsel of the Florida 
Railroad Commission rendered its opinion at considerable length, coming 
to the conclusion that the Commission has ample authority in law to admit 
and govern those practicing before it and that the rules proposed for that 
purpose will allow the Commission to develop an experienced corps of 


% 
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practitioners to assist and advise it in handling the matters within its 
jurisdiction. 

The so-called proposed rules of practice and procedure for the Florida 
Railroad Commission were long ago printed under the heading of “Rules 
of Practice and Procedure,” but these rules have never been adopted. 
The principal reason for the failure of the Commission to adopt these rules 


has been, according to one official of that body, the discussion arising 
out of the briefs appearing in these pages. 


The new philosophy of government is bringing into existence new 
boards, bureaus and commissions for the control and regulation of the 
social and business life of the nation. Many of these boards have been 
enacted without even giving any consideration whatever to court procedure 
or court review. There are now over 130 such Federal Administrative 
Agencies which in one way or another have the power to determine various 
rights of individual citizens. Such bodies are multiplying without limit in 
our state government. 


The American Bar Association for some time has sensed the usurpa- 
tion by the executive department of power logically inherent only in the 
courts. The whole tendency is fraught with danger to individual rights, 
the determination of which is cut off from Court review. 


The main reason given for allowing laymen to practice before such 
boards is that accountants, traffic experts, etc. may render better service 
to the board than lawyers. This argument falls of its own weight for the 
reason that such experts and specialists are always available as witnesses. 


Lawyers are beginning to wonder if the restricted field) which has 
heretofore been theirs is to be further restricted by this modern tendency 
of government. 


Might this not be a good time, since two-thirds of the present com- 
mission is running for re-election, for the lawyers to assert their feeling 
in a very practical way? 


Thus the St. Petersburg Bar Association heads the first of a series 
of messages to the people of Pinellas County. 


The above caption appears in a three-quarter page ad under a pen 
picture of a fine specimen of manhood. 


Among other things the ad says: 


“He counsels with his clients. He knows all about their af- 
fairs, and helps plan them. He is always on tap to discuss their 
business practices, their relations with customers, their plans 
for expansion. He keeps them posted on changes in the law. He 
tells them when a change in their personal affairs affects their 
wills or their ownership of property.” 


We wonder if the St. Petersburg Bar isn’t pointing the way to a 
better relationship between the public and the members of the Bar. The 
experiment is worthy of trial and will be discussed at the Conference of 
Delegates in Hollywood on May 5. 

A number of Bar Associations over the country are using various 
methods to educate the public on the place of the Bar in the modern world 
in which we live. 


We shall watch these experiments in public relations with much in- 
terest. 


THOSE WHO KNOW HIM CALL HIM “COUNSELLOR”  —— 
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FLORIDA STATE BAR ASSOCIATION 


HIGH LIGHTS IN PROGRAM OF THE FLORIDA 
STATE BAR ASSOCIATION, HOLLYWOOD e 
BEACH HOTEL — MAY 5, 6, & 7 | 


President Martin Caraballo has not yet been able to get the program of the conven- 
tion in final form. Some of the high lights of his program are listed below: 
] 


May 5—CONFERENCE OF DELEGATES. 


Revision of Criminal Procedure 
—J. C. Adkins, chairman. 


Government of the Bar by Court Rules 
—Giles J. Patterson, chairman. 


The Bar and Public Relations 
—a member of the St. Petersburg Bar Association. 
Legal Clinies 
—Raymer Maguire. 
Probate Matters 
—Warren L. Jones. 


Consideration of new work for the Association. 


May 6 & 7—ASSOCIATION PROGRAM. 


Address—Charles Francis Coe, Palm Beach, noted 
author, student of criminology and recently 
admitted to the Florida Bar. 


Robert W. Withers, Tampa, former professor of 
law—“Some Observations on the Florida 
Supreme Court.” 


Arthur Vanderbilt, President of American Bar 
Association. 


Weston Vernon, Jr., New York, chairman of the 
Junior Section of the American Bar <Asso- 
ciation. 


Honorable William E. Borah, United States 
Senator from Idaho. 


J. Edgar Hoover, head of the Federal Bureau of 
Investigations. 


Dr. Perera, Association Justice of the Supreme 
Court of Cuba—“Comparative Law.” 
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Seott Loftin, former president of American Bar 
Association—Response to welcome address. 


Law Film Classies, being talking picture leetures by Joseph Henry Beale on “Juris- 
diction for Divoree” and John Henry Wigmore on “Rationale of Evidence” will be shown 
in the Hotel theatre as a part of the program. 


The speaker for the banquet has not been selected, but President Caraballo has. under 
consideration former Governor Dan Moody of Texas, Federal Judge Otis of Missouri 
and High Commissioner of the Philippines, Paul McNutt. 


ENTERTAINMENT PROGRAM 


Annual banquet with beautiful souvenir menu—no charge for those registered in 
the Hollywood Beach Hotel; $2.50 per person for others. 


Nightly dinner dance in main dining room. 


Nightly dancing on open Sea Deck after dinner if weather permits; otherwise in 
Bamboo Room. 


Nightly floor show either on Sea Deck or in Bamboo Room, depending on the 
weather. 


Cocktail hour in the beautiful cocktail lounge of the Hollywood Beach Hotel. 


An afternoon of bridge and musical tea in the lounge or in the tropical gardens for 
the ladies with prizes. 


Fashion show with tea and music for the visiting ladies. 
Free motion pictures one night in the hotel theatre. 
Keno games and similar events. 

Free bathings. 


Golf on the hotel’s 18-hole course without green fees to all registered guests of the 


hotel. The Harrison Book Company offers a beautiful silver sandwich tray for the 
golf tournament. 


STATEMENT OF PRESIDENT CARABALLO BE- 
FORE SENATE JUDICIARY COMMITTEE 
FEBRUARY 16 IN FAVOR OF ADDI- 
TIONAL JUDGES FOR 5TH CIR- 

CUIT AND FOR FLORIDA 


When Senator Pepper wired me last Wednesday that hearings would be held by this 
committee on senate bill 3233 and tendered his good offices to me or any other interested 
persons desiring to appear therein I accepted his offer and requested him to make the 
necessary arrangements, not with any thought that I might be a torch bearer, or even 
that I might contribute any new or startling facts, but simply from a sense of duty to 
the Bar I represent and its needs, and from a desire to render whatever assistance I 
could render notwithstanding its limited character. 


My observation of the needs of the Federal Judiciary is, of course, confined to the 
State of Florida, and then principally on the civil side of the Courts with which I am 
more familiar. 


i 
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Senate bill 3233 contemplates an additional Cireuit Judge for the 5th Circuit. This 
is the largest cireuit in the U. S. both in territorial extent and in population. It is not 
the wealthiest. A study of recent legislative trends and litigation resulting therefrom, 
would now indicate that the amount involved in the individual law suit is not the dominant 
factor in the invoking of Federal jurisdicton by litigants. For this reason the compara- 
tive wealth of the citizens of the various circuits may be relegated to a deferred position 
in determining the needs for relief. 


One of the principal sources of Appellate congestion is, of course, the number of 
District Judges in the circuit as compared with the number of Appellate Judges in the 
particular cireuit. In the 5th Cireuit there are 21 District Judges as against 4 Cireuit 
Judges. For the purpose of comparison let us take the 10th Cireuit where, with the 
same number of Circuit Judges there are only 9 District Judges. This is less than half 
the number of District Judges in our Cireuit. A simple calculation shows the proportion 
of Cireuit to District Judges to be one to 2% while in ours it is one to 5%, or more than 
double. In the 3rd Cireuit there are 14 District Judges to 5 Cireuit Judges, one Cireuit 
Judge to 2 4/5 District Judges, while in ours the proportion is one to 5%, or nearly 
double. What the proportion of one to the other in the other Cireuits is I do not know, 
as I do not have the figures, nor could I obtain them in the limited time at my disposal. 


While admitting that the matter of proportion is not the controlling factor in 
determining congestion, yet it is an important one. The very fact that the Federal 
Judiciary is composed in the main of men who can think, men with the courage of their 
convictions, men who do not hesitate to form their own judgment and to give it expression 
of necessity produces divergent opinions on related subjects requiring their collation 
and moulding into a uniform pattern by an appellate authority in order to preserve the 
basis of the success of American jurisprudence—the establishing of uniform, stable prece- 
dents. I emphasis that word “stable.” 


This bill also contemplates an additional District Judge for the Southern District 
of Florida. I will now discuss the need of this Judge and since the Attorney General’s 
recommendations do not sharply differentiate between the two Districts in Florida I 
will also draw comparisons of the respective situations. Obviously a great deal of what 
I shall say will also apply to the Cireuit Judge situation. Before leaving this phase of 
the question permit me to suggest for your future consideration the advisability, or 
perhaps the necessity, of dividing the 5th Circuit. 


In many respects Florida is unique in the number of factors which cause the invoking 
of Federal jurisdiction. One well known one is the large number of winter residents 
who are citizens of other States and who, when sued in accident (negligence) cases, 
etc., seek removal to the Federal Court. Its extensive coast line, the Sponge Fisheries 
in Tarpon Springs, with their innumerable boats, its many important ports, with their 
interstate and international shipping business are a fruitful source of Admiralty liti- 
gation which must be carried on in the Federal Courts. Two of its main Railroads are 
incorporated in other States, which gives them the right of removal in casualty cakes 
and other litigation. The exportation in interstate commerce of almost all its winter 
fruits and vegetables and the interstate and foreign shipping of is lumber and phosphate 
also greatly increase the volume of its Federal litigation. Other factors peculiar to 
Florida could be named but the above may suffice for illustration. 


The appeals from, or the enforcing of awards of the Secretary of Agriculture 
under the P. A. C. A. act and awards under other governmenmental agencies of re- 
cent origin, while not exclusively applicable to the Florida situation have neverthe- 
less increased the business before its Federal Courts. Even the most jealous guardian 
of States’ Rights must admit that there are fields as yet untouched, or perhaps only 
slightly, where the Federal Government is better able to operate and to more ade- 
quately safeguard the public interest. At least no one can deny the trend in that 
direction. This will add to the already overburdened District Courts of the Nation. 


¢) 
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Prudence therefore would dictate that provision be made to cope with the situation. 


On page 174 of the report of the Attorney General of the U. S. for the fiseal 
year 1937, there is a table of cases in the United States District Courts for the fiscal 
year. Without going into all of the figures for all of the States I havve segregated 
the five States in the South-East corner of the U. 8. with the following results as to 
civil eases excluding criminal cases or Government civil cases: 


State and Dists. Pending New Closed Pending 
July 1, 1936 June 30, 1937 
197 209 244 162 
771 607 688 680 
er 238 219 228 229 


It will be apparent at a glance that not only were there more civil suits filed in 
Florida but also that there were more cases undisposed of at the end of the period. 
{n other words Florida had over 37% of the new litigation in the five States and 
practically the same percentage of the unfinished eaess. 


Florida also had almost its full 1-5 of Government civil cases in the five States al- 
though only 14% of the new criminal eases. By these tables it would appear that while the 
Districts Courts of Florida have kept up fairly well with criminal eases and with 
Government civil cases that this has been at the expense of the common run of liti- 
gants — the average plaintiff — who goes into Court to sue a citizen of another 
State or a foreign corporation. Let us see what percentage the cases disposed of in 
Florida in each of the three classifications bear to the total number on file: 


Pending New Disposed of % 
7-1-36 During year 
Pia: 2: Dists: Criminal 350 780 760 67 
Fla. 2 Dists. Government Civil Cases ~____- 218 227 247 55 
Fla. 2 Dists. Other Civil Cases _.___-____-- Tt 607 688 49 


I said “it would appear” for perhaps there are other factors which may account 
for these differences. Certain it is, however, that the great delay in bringing civil 
cases to trial has forced a number of compromises with serious consequences to plain- 
tiffs. It do not want to be understood as one who does not favor compromises, settle- 
ments or adjustments, for I really do. What I object to is a “forced” compromise 
where the plaintiff must yield substantial rights rather than take what the public call 
“the law’s delay.” I am also free to admit that speedy justice is not possible in all 
cases, but I firmly believe that the general situation will be greatly improved by the 
appointment of one additional District Judge in Florida. 


I approach the next phase of this question with some trepidation. I would pre- 
ter not to make a distinction between the two Districts in Florida, but feeling as I 
do that the situation in the two Districts is quite dissimilar, I must make these ob- 
servations even at the risk of being accused of favoritism or partiality to the District 
where I live. I would do the same if conditions were reversed. 


For a start we'll take the same tables of the Attorney General’s report and show 


the relative business in both Districts, again excluding criminal and Government eases: 
cases : 


District Pending Filed Terminated Pending 
7-1-36 6-30-37 


i 
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During the fiscal year the Northern District with one Judge had before it a total 
of 142 cases while the Southern District with 3 Judges had a total of 1226 cases, or 
408—2-3 cases per Judge. At the end of the period the undisposed cases per judge 
were: Northern District 72. Southern District 202—2-3. On the same basis the cases 
disposed of per Judge were: Northern District 70. Southern District 206. To put it 
another way: Each of the 3 Judges in the Southern District, assuming distribution 
to have been equal between them, had before him 5 times as any cases as the Judge 
of the Northern District. The reason for this difference is not one of personnel. It 
is far simpler than that. It is again solely a questoin of population and distribu- 
tion of industrial and commercial resources. The leading cities in the Northern Dis- 
trict are Gainesville, Tallahassee and Pensacola, while within the boundaries of the 
Southern District are Miami, Jacksonville, Tampa, St. Petersburg, Orlando, Lakeland, 
and perhaps others equal in population to some of the three leading ones in the 
Northern District. (As a measure of self-protection I state that I have jotted these 
names while on the train taking me to Washington. I pray I have not overlooked 
others equally important.) It is a fact that the Southern District of Florida is one 
of the largest in the Country, both as to area and population. 


I am appending hereto a statement of the business transacted and pending in 
the Southern District for the six months immediately following the period covered 
by the Attorney General’s report quoted, that is to say from July 1, 1937, to Decem- 
ber 31 of the same year, which will bring those figures up to date. This shows that 
on December 31, 1937, there were pending 1217 eases of all classifications, or 405—2-3 
eases per Judge. This is the burden that each of these Judges started the new year 
with, again assuming distribution to have been even between them. If in the first 
six months of this year the new cases will total the same as during the preceding 6 
months, or 570 cases, and are not increased as it might well happen, then we find 
that each one of these 3 Judges will have before him nearly 600 cases to dispose of 
in a six months’ period. Is it reasonable to suppose that any Judge, no matter how 
able or diligent, can give each case the study and attention that each should have? 


In order to keep these dockets current it would seem to me that only two courses 
are open. One is to place these courts on what is called “production basis” and hand 
out decisions by the yard or some such basis. This is unthinkable. The other is to 
increase the personnel with an adequate number of capable and fair minded Judges. 


If I have been able to contribute one single fact or thought which will aid you in 
your study of this bill I shall feel happy indeed. 


NEED FOR REGULATING THE PRACTICE OF LAW 
IN FLORIDA, AND THE POWER AND DUTY OF 
GUR SUPREME COURT IN THE PREMISES 


By MILTON YEATS, Tampa, Chairman Committee on Unauthorized Practice and 


Member of Committee on Unification of the Bar 


I 
THE PRACTICE OF LAW IN FLORIDA NEEDS REGULATING. 


Courts exist to administer justice, and lawyers have no other reason for being. 
The sovereign people have commanded that Justice be administered without sale, denial 
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or delay; but those who have kept abreast of the times during the last two decades 
know that the people have been complaining more and more that the increasing ex- 
pense of administering justice savors of a sale, that justice is all too often denied 
through technicalities or otherwise, and that the law’s delay is still grievous to be 
borne. 


Such complaints would not have arisen in such volume had there been absolutely 
no reason for them. The rising chorus of complaints from the lawyers point to some 
of the reasons, and may be catalogued as follows: 


1. The Bar has been allowed to become so overcrowded that for many, no mat- 
ter how well qualified, making a decent living is impossible. Business for each lawyer 
has dwindled as the number of lawyers has increased, while the expense of maintain- 
ing an office and buying law books is an ever-increasing burden. Overerowded con- 
ditions have brought about unseemly competition between lawyers, large firms as well 
as individuals trying to underbid each other in an effort to secure legal business. 
Such conditions have likewise produced the lawyer who uses the sidewalk for an office, 
depends almost entirely upon his brethren for his occasional reference to law books, 
and undertakes to handle any sort of legal matter for any fee he ean get, without 


regard for that reasonable fee which a reputable lawyer ought to receive for such 
legal work. 


2. Standards of admission have been so low that all too many persons of but 
slight intellectual attainments have found their way into the legal profession, although 
it is supposed to be one of the most learned known to man. This sort of practitioner 
is frequently thrown out of court for failure to observe some rule of practice or 
principle of law, which the irate client considers mere legal red tape and censures the 
court for, and in such sentiments the lawyer naturally agrees since, of course, the 
fault was not his own. And such lawyers are known to stumble along indefinitely with 
a legal matter, which would doubtless have been made short work of by a well-quali- 
fied practitioner, thus causing the client to regard all legal processes as woefully 
tedious indeed. 


3. Many lawyer-officials, who are well paid by the people to devote their entire 
time and energy to the duties of their offices, are still allowed to compete with the 
private practitioner, and often get additional legal business by virtue of the fact that 
they occupy such official positions. 


4. Lay commissions, bureaus and the like are progressively supplanting the 
courts, while the layman is still allowed to take the place of the lawyer in contending 
for the legal rights of others before these bodies. 


5. Unauthorized practitioners have taken over a large part of the lawyer’s 
practice, drawing all kinds of legal papers, furnishing legal advice, adjusting a great 
variety of legal controversies, and even representing others in the courts; while cor- 
porations, although having no audience in court except through an attorney at law, 
are often allowed to appear therein by their corporate officers, 


6. The so-called commercial lawyer is still in the toils of the lay intermediary 
who parcels out the legal business, dictates to the lawyer as to how it shall be handled 
and forces him to divide his fees, which practice is expressly condoned by the latter 
part of Canon 34. 


7. Many County Judges and Justices of the Peace practice law in their own 
courts by preparing legal documents and pleadings for actual and prospective litigants, 
and furnish legal advice to whomsoever may inquire of them, the consideration in these 
instances being the increase in their fees by reason of the greater volume of legal busi- 
ness handled. 
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8. We likewise hear that certain lawyers, through participation in or conni- 
vance at unauthorized practice, and other unethical practices, are bringing the pro- 
fession more and more into disrepute, to the consequent progressive demoralization of 
the ethical practitioner. 


9. There is still no adequate machinery for dealing with the unethical practi- 
tioner, and no procedure is outlined aecording to which the courts may, in an orderly 
and effective manner, exercise their inherent power to discipline and disbar attorneys. 
No disciplinary procedure whatsoever is provided. Under the statutory method of dis- 
barment an unfair and unreasonable burden is placed upon the Cireuit Judge, who 
is expected to bear the whole burden of inquiring into the matter, initiating the pro- 
ceedings and trying the case if it ever reaches that stage. At the same time, the statu- 
tory method ignores the duty of the Bar actively to cooperate in purging the roll. It 
is a notorious fact that disbarment is thus difficult, yea, well nigh impossible to 
achieve, while, strange to say, reinstatement after disbarment is allowed without any 
reexamination, irrespective of whether the standards have been raised since original 
admission, and regardless of whether such delinquent has gone forward or backward 
in his intellectual development. 


10. No workable method is available for purifying the administration of jus- 
tice from the evils of unauthorized practice of the law, and it is impossible for volun- 
tary committees, without any official status or power to require testimony or pertinent 
data, to accomplish worthwhile results. Such committees are further handicapped be- 
cause a surprisingly large number of lawyers, either through mercenary motives or 
ignorance of the injury to the public, the courts and the profession, discourage or seek 
to frustrate such activity, while the public generally, not understanding the real is- 
sues, and seeing that these voluntary committees have no official status, attribute 
purely selfish motives to their self-sacrificing endeavours. 


So the lawyer finds himself in the anomalous situation of being in a vocation 
which is so affected with a public interest that he is at least supposed to be subject 
to strict regulation, and yet he seems to enjoy but little in the way of a concomitant 
monopoly. 


The courts undoubtedly stand in need of effective regulation of the practice of 
the law. They are vitally interested in the preservation of a Bar composed only of 
honest men, learned in the law and sympathetic with the courts’ efforts to administer 
justice. Incompetent practitioners waste the court’s time and greatly increase the bud- 
den of its duty to see that justice is properly administered, thus subjecting the court 
to criticism for inefficiency and needless delay; but capable counsel lessen the labors 
of the court and materially assist in the dispatch of its business. 


Tf the practice outside the court is not properly conducted, then not only is the 
general principle of the proper administration of justice violated, but the court is fre- 
quently burdened with subsequent litigation to adjust the rights, if any remain, of the 
parties involved, the necessity for which should never have arisen. The lay practi- 
tioner, spurning ethics, knowing no sympathy for the court’s efforts to administer 
justice, interested solely in the emoluments he seeks to gather in, is willing enough 
to simulate the court’s process in his efforts to collect, or load the docket with litiga- 
tion which he has assiduously stirred up, stale claims being gathered in with as much 
gusto as the fresh account, while he never seems to lack a lawyer to help him. 


If the ethical practitioner is afforded no adequate protection in the exercise of 
his franchise, but is forced into competition with the unethical and the unauthorized 
practitioner vet more and more, will he not inevitably be compelled to resort to the 
same measures they use, in very self-defense in the unseemly struggle for existence, 
so that the courts, so dependent upon worthy practitioners, will yet more greatly suf- 
fer thereby 
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Strange to say, there are a few sage solons, especially in the rural districts, who 
remain unaware of such complaints and see no need for improvement; but the younger 
men, and particularly the lawyers in the more populous communities, know that they 
are not without foundation. But if only a few of these complaints shed light on condi- 
tions as they are, then it is obvious that better regulation of the practice of the law 
is much needed. 


II 


THE POWER TO ADMIT ATTORNEYS IS VESTED IN THE JUDICIAL DE- 
PARTMENT. 


In the October, 1935 issue of the American Bar Journal, Mr.” Henry Dowling, 
of the Indiana Bar, exhaustively briefed the question of the inherent power of the 
judiciary, and shows that our Federal courts and practically all the State courts hold 
that the power to admit attorneys is vested in the judicial department exclusively. The 
subsequent cases quite uniformly reiterate the principles involved. 


The historical facts concerning the origin of attorneys at law are clearly set 
forth in the books. In the ease of Re Day, 181, 111. 73, 50 L. R. A. 519, decided in 
and cited by Mr. Dowling, these facts are succinctly narrated. As the court said in 
that case: 


“The history of the admission of attorneys in England, however, does 
not justify the claim that it is the exercise of the legislative function, but 
utterly refutes it.” 


The sovereign King of England was considered the fountain of justice, but, as he 
could not in person decide all controversies, writs were framed in his name to his 
judges, to whom he referred the parties. Since these writs commanded the defendant 
to appear in person, the courts took this to mean that all parties must appear in 
person, and so would not suffer parties to appear by attorney. But the King, by his 
special warrant, would permit parties to appear by attorney; and then in the year 
1292 King Edward I ordered his Lord Chief Justice and associate judges to provide 
attorneys for his subjects and his courts, directing them to ordain from every county 
a certain number of worthy and learned practitioners so that his courts and subjects 
might be well served, but left it to the discretion of his judges to add or diminish the 
number indicated. 


Thus, at a very early date, the sovereign King remedied the mischief of the an- 
cient common law (mentioned in State v. Kirke, 12 Fla. 283 text), and the power 
and discretion to examine and admit attorneys has ever since been regarded as_ the 
exclusive function of the judicial department. This act of King Edward, in 1292, 
“gave shape to the matter and became a model,” and Parliament, which from early 
times exercised all three powers of government as we know them, in the year 1402 
reiterated the proposition that the judicial department should handle these matters 
when it enacted a statute known as 4 Hen. 4, Ch. 18, which provided that, since the 
number of attorneys had increased inordinately, all attorneys should be examined by 
the justices and, by their discretion, placed on the roll or stricken from it. 


The courts accordingly regulated admisssions by Rules, and provided examining 
boards or committees. The other class of practitioners, usually called Barristers, came 
to the Bar through the Inns of Court, which were law schools wherein students were 
trained for the law. Their conduct was subject to the control of the judges as visitors, 
who, with the consent of the King and the societies, made the rules whereby the Inns 
were governed. Admission to these voluntary societies could not be compelled, but 
the method of obtaining redress for any grievance was to appeal to the judges. The 
Inns acted substantially as boards of examiners, and their acts were accepted by the 
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courts. All this seemed to have been without benefit to any express authority other 
than the general power over admissions which had been vested in the judicial depart- 
ment by the sovereign. 


So, when our American State governments were established, the litigant’s right 
to have counsel was firmly established, while the power and discretion to admit at- 
torneys was clearly recognized as the exclusive function of the judicial department. 
The other departments are prohibited from exercising such power. See Art. II Florida 
Constitution. The Federal courts likewise uniformly recognize these principles. 


Of course, where the sovereign people, through their constitution, direct that 
persons possessing certain qualifications must be admitted to practice, this is a direct 
limitation upon the Judical Department, and those found to possess those qualfica- 
tions have a right to be admitted; but, absent such direction, no person has a natural 
right to be admitted, but the privilege is granted or withheld within the exclusive dis- 
cretion of the Judicial Department. The constituion of 1868 was a contrivance of 
the carpet bagger days (See Vol. C. G. L. pg. 3762 et seq.) and is the only con- 
stitution Florida ever had containing any such limitation upon our Judicial Depart- 
ment. See Act. 6, See. 21 Cons. 1868. There is nothing in our Constitution which 
purports to authorize any other department to exercise these powers, or which re- 
strains our Judicial Department from so doing. At the same time, we find express 
recognition of those officers of the courts, called attorneys at law, in Art. 4, See. 3; 
Art. 5, Sees. 2, 14 and 19. 


As the Day case points out, it must be borne in mind that Parliament has from 
ancient times exercised all three powers of government as we know them, so, in ex- 
amining into English “statutes,” it is always necessary to inquire into the essential 
nature of the subject-matter dealt with. If the matter was of a judicial nature, then, 
in this country, it is for the Judicial Department to handle; but if the matter was 
essentially legislative in character, then, here, our Legislature deals with it. Now, 
Parliament, while recognizing by Ch. 18, 4 Hen. IV., enacted in 1402, that the ad- 
mission of attorneys pertained to the Judicial Department exclusively, also enacted va- 
rious statutes designed to exclude persons unfit to practice and who threatened the 
public welfare through ignorance or untrustworthiness. This power which Parliament 
exercised for the protection of the public finds its analogy in the police power which, 
in this country, is exercised by our Legislative Departments exclusively. As the Day 
case also points out, Parliament, during the reign of Edward I, thus declared that 
if any counsel should be found, guilty of deceit or collusion he should be imprisoned 
as well as disbarred; and, in 1413, by Stat. 1 Hen. V., sheriffs, clerks and other such 
officers were prohibited from practicing. In 1455, by Stat. 33 Hen. VI. Ch. 7, Parlia- 
ment limited the number of attorneys for certain counties since the number had in- 
creased to such an extent that the public welfare was jeopardized, and another statute 
to the same effect was passed in 1605, being Stat. 3 Jac. I. Ch. 7. 


Our Legislatures alone exercise the police power and may lawfully exercise that 
power so as to protect the public from the possible admission of immature, unskilled 
or untrustworthy persons by establishing minimum requirements for admission and 
providing examining boards to ascertain whether applicants possess at least those mini- 
mum qualifications. However, statutes which purport to compel the admission of ap- 
plicants possessing certain qualifications are quite uniformly held invalid as an in- 
fringement upon the constitutional power, discretion and duty of the Judicial De- 
partment to fix the maximum requirements and ultimately to control admissions. The 
police power is also properly exerted through statutes which provide punishment for 
the harmful usurpation of the attorney’s franchise by persons unauthorized to prac- 
tice, and by prohibiting corporations from practicing law. Another example of the 
proper exercise of the police power is the statute which requires the disbarment of an 
attorney for certain offenses. Such statutes frequently provide a method of procedure 
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in bisbarment cases, and, where the disbarment statute is invoked, the courts will ap- 
ply it, but such statutes are quite uniformly regarded as merely in aid of the courts. 
The fundamental duty of the Judicial Department to keep the administration of jus- 
tice pure by punishing attorneys for misbehaviour, or striking their names from the 
roll, has never depended upon any legislative enactment but has existed since the or- 
ganization of courts, and so the Judicial Department is free to discharge these fune- 
tions in such manner as it sees fit. See State v. Kirke, 12 Fla. 284 text. Such a sta- 
tute is “merely declaratory of the court’s inherent power in the matter of disbarment,” 
as our Supreme Court said in Gould v. State, 127 So. 309. 


State Bar Acts, or Integrated Bar statutes are uniformly upheld on this “legis- 
lative-aid” theory. 


Statutes requiring application to a particular court for a license are likewise 
regarded as merely in aid of the courts, and constitute a proper exercise of the po- 
lice power where the Judicial Department makes no provision on the subject. As 
early as 1828 the Territorial Legislature of Florida declared that it was the business 
of the courts to license lawyers, and, in the wholesome exercise of the police power, 
prohibited all persons from practicing in the courts except those who had been duly 
licensed by the Cireuit Court. See Thomp. Dig. 322. Obviously this statute did not 
establish the proposition that the power to admit attorneys was legislative, but was 
merely for the protection of the public and in aid of the courts. Indeed, if the power 
to admit were originally legislative, and if one constitutional department could ab- 
dicate a field wherein it originally had the power to operate, ths statute, which re- 
mained on the books for 78 years, might well be regarded as a renunciation by the 
Legislature, in favor of the Judicial Department, of the power to admit; and the 
same may be said of the 1907 act (Ch. 5650), which remained on the books for 18 
years and whereby the Legislature expressed the opinion that the Supreme Court ought 
to examine and admit attorneys. See See. 2538 R. G. S. 1920. But merely passing 
a statute does not determine a question of constitutional power. The authority to de- 
termine such questions is vested in our Judicial Department, although not set forth 
in the Constitution. Neither did the 1925 act (Chap. 10175) establish the proposition 
that the power to admit attorneys, which power had been continuously exercised there- 
tofore by the Judicial Department exclusively in England and this country for 633 
years, was an inherent power of the Legislature. That act in nowise affected the con- 
stitutional power of our Judicial Department and cannot be regarded as relieving that 
department of its ultimate duty and responsibility in the premises. The 1925 act was 
passed during the hectic days of the boom, when every docket was woefully congested 
and when applicants were flooding in from every quarter, and, according to the over- 
whelming weight of authority, was merely an exercise of the police power in an ef- 
fort’ to aid the courts and protect the public. 


As was said in State v. Hocker, 22 So. 24 text: 


“Legislative regulation of skilled trades and learned professions, in order 
to prevent widespread damage that would result from their unskilled exercise, 


is generally conceded to be a legitimate exercise of the police power of the 
State,” 


but there is no oceasion for confusing this police power with the constitutional power 
of our Judicial Department over admissions to the Bar. As we have seen, this police 
power, as applied to the legal profession, means the power to prescribe minimum 
qualifications, but the Judicial Department prescribes the maximum requirements and, 
by its judgment of admission, grants the license. As applied to all other professions, 
it means the power to prescribe all qualifications and grant the license. As applied 
to every profession, it means the power to prohibit unlicensed persons from prac- 
ticing, but, since it is the primary duty of the Judicial Department to keep the ad- 
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ministration of justice pure, that department may take action against unauthorized 
practitioners in such manner as it sees fit. Again, as applied to all professions, the 
police power may be exercised by absolutely requiring revocation of the license for 
certain offenses, but the Judicial Department may revoke the lawyer’s license for rea- 
sons other than those mentioned in the statute. 


The authority of the Legislature thus to exercise the police power concerning the 
legal profession is concurrent with the authority and duty of the Judicial Department 
to control admissions, and the legitimate exercise of the police power never presents 
any conflict; nor is any anomaly presented if the Legislature exceeds its police power 
or encroaches upon the functions of the Judicial Department, but the latter depart- 
ment has only to speak and clarify the matter. It is exceedingly clear, however, that 
the Legislature cannot, in keeping with its constitutional duty, abandon the legitimate 
exercise of its police power either with regard to the legal profession or in any other 
field, but the proper exercise of such power by that department is entirely in accord- 
ance with our system of checks and balances. It is equally obvious that the constitu- 
tional power of our Judicial Department to control admissions and regulate the prac- 
tice of the law could not be impaired or affected by disuse. By invoking the consti- 
tutional powers of our Jud‘cial Department, in accordance with fundamental princi- 
ples which are venerable with age, no change of policy is sought, and no innovation is 
proposed. Nor is there any Florida authority contrary to these fundamental principles. 
The dicta in the Kirke case and in Gould v. State, 127 So. 309, both disbarment cases, 
is clearly not binding. In State v. Hocker, supra, the constitutionality of the 1897 
statute (Chap. 4539) was challenged »n the ground that the power to admit attorneys 
was vested in the Judicial Department rather than the Legislature, but the court re- 
mained silent on that question, holding the act unconstitutional on other grounds. Our 
Supreme Court is therefore free to announce its agreement with these fundamental 
principles and give the public and the profession the benefit of the much-needed exer- 
cise of its constitutional powers. 


Il 


THE POWER TO REGULATE THE CONDUCT OF ATTORNEYS AT LAW IS 
VESTED IN THE JUDICIAL DEPARMENT. 


There is no Florida authority contrary to the general rule, discussed by Mr. Dowl- 
ing, that the power to regulate the conduct of attorneys inheres in the Judicial De- 
partment, and abundant authority in support of that general rule is found in the Kirke 
case and in the case of In Re Clifton, 155 So. 324. 


IV. 


THE POWER TO STAMP OUT UNAUTHORIZED PRACTICE INHERES IN THE 
JUDICIAL DEPARTMENT. 


There are no Supreme Court decisions on this point, but the general rule, pointed 
out by Mr. Dowling, is that the Judicial Department has ample and inherent power 
to purge the administrat‘on of justice from the evils of unauthorized practice and to 
protect the attorney in the exercise of his franchise. Various interesting Florida Cir- 
cuit Court decisions in support of this general rule will be found in Brand’s Uuau- 
thorized Practice Decisions, published in 1937 and available at American Bar Asso- 
ciatoin headquarters. 


THE POWER TO PREVENT FURTHER OVERCROWDING OF THE BAR IN- 
HERES IN THE JUDICIAL DEPARTMENT. 


As Mr. Dowling points out, the right to be admitted to practice law is not an ab- 
solute right, but merely a privilege to be granted within the exclusive discretion of 
the Judicial Department. 
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In the January 1935 issue of the American Bar Journal, page 42, Mr. Sidney 
Teiser, of the Oregon Bar, discusses and briefs the question of the judicial power of 
the Bar, and coneludes that “our Courts have the latent power to restrict the num- 
ber of attorneys to be admitted to practice,’ and finds no constitutional limitation 
against the proper, legitimate exercise of such power. We find no limitation on this 
power in our Constitution. Just as the Legislative Department, which has the ex- 
clusive power to grant other licenses, provides for the licensing of only such num- 
ber of qualified pilots as are requisite to perform the duties required for each port, 
fixing the number for each port (See. 2463 R. G. S. 1920 as amended by Senate Bill 
No. 105, approved May 18, 1937), and just as the Governor appoints such number of 
notaries public as to him seem necessary, so our Judicial Department can and should 
exercise its power over admissions to the Bar with some regard to the number of at- 
torneys reasonably necessary to handle the legal business of the citizens of the State. 
A great many of the problems which beset the profession today are occasioned by the 
overcrowded condition of the Bar, and are becoming more and more the concern of 
the enlightened members of both Bench and Bar. The Judicial Department, better than 
any other, can, from time to time, acquire intimate knowledge of the volume of legal 
business to be handled and, by limiting admissions, can afford some measure of pro- 
tection to its own officers, many of whom have spent the better part of their lives 
in the profession, from almost complete destruction of their franchises through ever- 
increasing competition with an ever-increasing horde of unnecessary lawyers. Appli- 
eants are likewise entitled to be protected from the inevitable disillusionment and eco- 
nomie distress attendant upon entering an already ovevrerowded profession. The say- 
ing, “Competition is the life of trade,’ does not apply to lawyers, who are not sup- 
posed to stir up business or contend with each other for clients, and the Bar is clearly 
entitled to call upon the Judicial Department to regulate admissions so as to pre- 
vent overcrowding the Bar. 


THE SUPREME COURT, AS HEAD. OF THE JUDICIAL DEPARTMENT, IS 


EMPOWERED TO REGULATE THE PRACTICE OF THE LAW BY MEANS 
OF RULES. 


Our Supreme Court is undoubtedly the head of our Judicial Department. See 
State v. Kirke, supra, pg. 286 text. In State v. Love, 126 So. 374, pg. 377 text, the 
Court remarks upon its supervisory powers over inferior jurisdictions. Our Supreme 
Court occupies a position similar to that of the Court of King’s Bench in England. 
See State v. Kirke, 289 text; State v. Cleason, 12 Fla. pg. 200 text; State v. Finley, 
11 So. pg. 505 text. The Supreme Court exercises supervisory control over the rule- 
making power of inferior jurisdictions.. See Petition of Jacksonville Bar Assn. 169 
So. 675 text. 


As Mr. Dowling’s brief shows, the Judicial Department is fully empowered to 
regulate the practice of the law by means of Rules. The Supreme Court of Missouri, 
operating under the same legal system as our own, has adopted Rules regulating the 
practice of law in that State. Rule 35 adopts a code of ethics. Rule 36 provides com- 
mittees of the Bar to prosecute unethical and unauthorized practitioners, with power to 
compel production of evidence, and generally to do all that the Bar as a class might 
do to advance the standards and prestige of the Bar. Rule 37 provides for an annual 
enrollment fee, without which the committees could not function effectively. Pursuant 
to Rule 38, which establishes a board to examine applicants, the Court appointed the 
members of the existing statutory board, so that the police power of the Legislature 
and the constitutional power of the Judicial Department might conveniently be ex- 
ercised through the same instrumentality, thus avoiding even the appearance of a con- 
flict or a duplication of effort. Rule 39 provides a judicial council to make a con- 
tinuing study of the administration of justice and suggest changes in the Rules. 
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In the January, 1936, issue of the American Bar Jornal appears an article by 
Mr. Boyle G. Clark, of the Missouri Bar, wherein he says: 


“The courts and the legal profession in Missouri, I dare say, are more 
conservative than in any other State in the Union. The plan of Bar govern- 
ment adopted by the Supreme Court of Missouri as I have outlined was not 
impulsively suggested or recklessly adopted. It was worked out by a commis- 
sion of the court, composed of men of vision and adopted by a court sensitive 
to its responsibilities to the public and the profession. It has been sufficent- 
ly tried to convince us of its effectiveness. I believe it has the unqualified 
suport of the judiciary, the profession, the public and the press in the State 
of Missouri.” 


There is no doubt about the power of our Supreme Court thus to cooperate with 
the Bar of Florida to the end that an appropriate series of Rules may be formulated 
and promulgated to provide effective regulation of the practice of the law in this State. 


VIL. 


IT IS THE CLEAR DUTY OF OUR SUPREME COURT TO REGULATE THE 
PRACTICE OF THE LAW. 


“The Bar arose out of a public demand for the exclusion of those who as- 
sumed to practice law without adequate qualifications therefor,” 


as the court said in Rhode Island Bar Assn. v. Automobile Service Assn. (1935), 179 
Atl 139, 100 A. L. R. 226, and it is undoubtedly the clear duty of the Judicial De- 
partment to provide effective regulation of the practice of the law so that the public, 
the courts and the profession may be protected from the evils which flow from un- 


ethical and unauthorized practice as well as from an overcrowded condition of the 
Bar. 


In the cited case the court said 


“This court is the agent of the people in the administration of justice 
in this department of the people’s government. It would be recreant to the 
great trust reposed in it if it did not guard every agency by which justice is 
is administered.” 


Mr. Stanley B. Houck, Chairman of the American Bar committee on unauthorized 
practice, says: “The responsibility for the administration of justice rests exclusively in 
the Judicial Department.” See American Bar Journal for November, 1935, pg. 717. 


No one ean successfully deny that it is the duty of the Judicial Department to 
raise the standards, but, since a higher education is comparatively easy to obtain to- 
day, and the law schools are turning out graduates in overwhelming numbers, the evils 
attendant upon the overcrowded condition of the Bar will continue unless the corre- 
sponding duty to prevent such condition is exercised. Regarding unauthorized prac- 
tice, it is not enough to say that, since no case has reached the Supreme Court, no 


provision should be made for purifying the administration of justice of the evils which 
undeniably exist today. 


The people believe that the Bar could purge itself and rid the administration of 
justice of the evils mentioned, but that they stubbornly refuse to do so. The people 
may not yet fully realize that their Judicial Department alone can provide appropriate 
methods for dealing with these problems, but they are coming to understand more 
and more that that department is as answerable to them as any other. At the same 
time, the individual citizen who finds that he has been led astray and his rights frit- 
tered away by some unauthorized or unethical practitioner invariably complains bitterly 
against both lawyers and courts and henceforth looks askance at a system which even 
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oceasionally suffers court officers, not to mention rank interlopers, thus to prey upon 

their fellow men. But a host of self-sacrificing members of both Bench and Bar, who on 
have long been perplexed over these matters and who see that the Bar alone is help- 

less, do realize where the power is and where the responsibility lies, and join in an 

urgent prayer for necessary help in not only purging the profession and purifying the 

administration of justice in order that the public may be well served, but at the same 

time earnestly seek to forestall further criticism of the courts by the laity. 


& Committee Appointments 


President Caraballo has made his ap- 
pointments on the following committes: 


Memorial—Phillip C. Clarkson, Miami, 
chairman. 


Don C. MeMullen, Tampa. 
M. G. Rowe, Daytona. 


Juvenile Courts and Prevention of Juv- 
enile Delinquency—W. H. Beckham, 
Miami, chairman. 


T. B. Castiglia, Tampa. 
W. S. Criswell, Jacksonville. 


Changes in Law Firms 


Wilbur L. Tilden and Jack Hays of 
Orlando have announced the addition to 
their firm of Donald Walker. The firm 


is now known as TILDEN, HAYS & 
WALKER with offices in the Florida 


Bank Building. 


SHADE W. WALKER, Jr. of St. 
Petersburg, has withdrawn from the firm 
of Miller, Walker and Peterson and has 
opened offices in that city where he will 
continue the practice of the law. 


Warning 


A man by the name of L. A. Fox has 
been soliciting subseriptions for listings 
in a legal directory known as the ‘“Pro- 
bate Bar,” usually asking for checks to be 
made payable to C. H. Smith as trustee. 
The directory is represented to be pub- 
lished by Legal Directory Publishing Com- 
pany, 1265 Broadway, New York City. 
Letters and telegrams to the company re- 
main unanswered. 


The secretary has checked ail of these 
names in the Lawyers’ Confidential Guide, 


which lists all reputable legal directories, 
and fails to find any record of the com- 
pany or the salesmen. 


They Tell Me That— 


Forty-one were applicants for admission 
to practice law in Florida before the State 
Board of Law Examiners on February 21 
and 22. 


Judge James F. Sikes, former County 
Judge of Pinellas and one time State Sen- 
ator, is recuperating at the Soldiers’ Home 
hospital at Bay Pines following an oper- 
ation. He will shortly enter the Walter 
Reed hospital for further treatment. 


James Booth of St. Petersburg has been 
leading a fight in Pinellas County for 
voting machines. Present information is 
to the effect that the matter has been de- 
ferred until later in the year. 


Candidates for the 
Supreme Court 
The following candidates for position 


on the Supreme Court of Florida have 
qualified : 


GROUP ONE 

Rivers Buford, Tallahassee 

D. Stuart Gillis, DeFuniak Springs 
GROUP TWO 

Truman G. Futch, Tavares 

Elwyn Thomas, Ft. Pierce 

J. Tom Watson, Tampa. 


UNEXPIRED TERM OF FRED H. 
DAVIS, DECEASED 


Roy Chapman, Tallahassee 


John Melvin Hearn, Live Oak. 
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LOCAL BAR ASSOCIATIONS 


JACKSONVILLE 


John E. Mathews, well known attorney 
and former member of the Legislature, 
was elected president of the Jacksonville 
Bar Association at the annual meeting on 
February 10, to sueceed Russell L. Frink. 

Dean Boggs was elected secretary and 
E. V. Gareia was elected: treasurer, with 
M. B. Safer, Tom Marshall and W. J. 
DeHoff members of the Executive Com- 
mittee. 

Federal Judges Louie W. Strum and 
Robert T. Erwin and U. S. District At- 
torney Herbert F. Phillips were honor 
guests. 

E. K. Mellwrath, chairman of the mem- 
bership committee, reported that 325 law- 
yers were members of the Association, 300 
of them being residents and 25 non-resi- 
dents. Nineteen members were admitted 
during the past year. 

The Association went on record in favor 
of a resolution presented by M. H. Myerson 
urging Congress to provide an additional 
Federal judge for Florida and a fifth 
judge for the Cireuit Court of Appeals. 

The president, who won by one vote over 
Warren L. Jones, promised a new deal in 
Jacksonville legal practices and outlined 
the following three-point program: 

1. Thorough investigation by a com- 

mittee of the moral and ethical qual- 

ifications of those offering themselves 
for admission to the bar. 

2. Upholding of the high ideals of 

the profession to the end that the pub- 

lic will be protected against unscrup- 
ulous practices. 

3. Appointment of a committee that 

will be vigilant in attempting to stamp 

out the unauthorized practice of law. 


CLEARWATER 


The Clearwater Bar Association held its 
monthly meeting on February 7, with Na- 
than R. Graham, Referee in Bankruptey 
for the Federal District Court in Tampa, 
as the principal speaker. 


BROWARD COUNTY 


The annual election of officers of the 
Broward County Bar Association was held 
on February 14, at which time John W. 
Whelan of Hollywood was elected presi- 
dent to sueceed Curtis Byrd of Ft. Laud- 
erdale. 


William J. Robinson of Ft. Lauderdale 
was named vice president with John Lloyd 
of Oakland Park secretary and treasurer. 

Mr. Whelan announced that he would 
appoint Tom F. Fleming of Ft. Lauder- 
dale as chairman of a special committee 
on local arrangements for the Florida State 
Bar Convention which will meet in Holly- 
wood on May 5, 6, and 7. 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


Manage 

@ Conveniently located in the 

downtown business, shopping and 

theater district. Every room an outside 

room with private bath,(no court) 

circulating ice water, radio, fan and 

bed reading lamp. Suites of parlor, 

bedroom and bath. Superior cuisine 

in Carling Grill, and in the Tavern 
All Outside Rooms---No Court 
Circulating Ice Water in every room 


77 Rooms-- Single with Private Bath $2.00 
44 Rooms - $2.50 _ 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 
11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 


Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 


: Alt EEE 
/ 
ROOSE\ 
JACKSONVILLE 
FLORIDA 
| 
|| 


She Board of Directors of 


he Hlorvida National Bank 
of Jucksonville 


Trust Department 
of the Bank 
This department administers Court Trusts, 
acts as Cxccutor or Administrator of Cates, and 
nxenders. all forms of Trust 
and conporations 
The protection of the rightsof and proper 
cooperation with the Members of the Ban 
are fundamental elements of the policy 
ofour Trust Department 


Wm Hardin Godman 


} 


JACKSONVILLE [ 


The GEORGE WASHINGTON 
300 Rooms with Shower and Bath 
100% Air Conditioned With Optional Use 


The Wonder Hotel of the South, Radio and every — 
known facility for first class operations eeeesee 


GARAGE in direct connection with lobby 
RATES from $2.50 


\, J MAYFLOWER 
300 Rooms with Bath and Shower 
100% Air Conditioned With Optional Use 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 


eeeRadio « « e GARAGE adjoining 
James A, Driver - Manager RATES from $2.00 


The FLAGLER 
125 Rooms e « « « « Baths 


Nolan B, Williams - Manager 


You'll be pleased with its convenience, com- 
fort and service. Moderate prices prevail. 


GARAGE directly connected. 
RATES from $1.00 


Leland S. Turner: - Manager 


MEST PALM BEACH 


The GEORGE 
WASHINGTON 


200 Rooms with Bath and Showers 


Open all the Year » Radio and every : 
summer and winter comfort « « « : 

B. J. Jaeckel - Manager GARAGE service. 


We Reasonable Rates Posted in Every Room 


Nola MANAGEMENT 


e 
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Soundly Built to Serve 
Long and Well 


If you could see Shepard’s Citations in the process 
of preparation, you would understand why it per- 
forms so well, lasts so long and brings so much sat- 
isfaction and pleasure to its owners. 


Visitors to our plant marvel at the care and precision 
with which Shepard’sis built. They find standards 
unsurpassed in the law publishing industry. They 


see processes developed by Shepard and used by 
Shepard exclusively. 


They learn that in the preparation of a really com- 
plete and accurate up to date citation service there 
are checks and double checks beyond their realiza- 
tion and requiring amazing care. 


Soundly built Shepard’s Citations serve long and 
well! Nocompromise with quality means no com- 
promise with satisfaction in ownership. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Three 
Important 
Florida 
Law Books 


Arnow’s Florida Practice Rules, ) 
| 


Florida — Act Annotated, 
Second Ed., by Edward McCarthy. . 6.00 


Redfearn on Wills and Administra- 
tion of Estates in Florida, with 
1937 Pocket Supplement, i Volume . 17.50 


Descriptive circulars 
mailed on request 


Publishers of the — 


Encyclopedic Digest of 
Florida Reports 


Compiled General Laws 
of Florida 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 
Law Books 


ATLANTA, GEORGIA 


| Law Books Published, Bought, Sold and Exchanged 
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